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|. Introduction

The Center for Demcacracy& Technology (CDT) respectfully submits these commentsto the
Federal Communicatons Commission (FCC) in regponse to the FCC's Report and Order and
Further Notice of Proposed Rulemaking in the above refererced proceedngs. CDT believesthat
the upcoming 700 MHz spectrum auction preserts the FCC with a critical opportunity to spur
broadband competition and promote the proliferaion of innovative servicesand applications on
the broadband platform.

CDT isanon-profit, public interes organization ded catedto developing and implemenrting
public policiesthat preserve civil liberiesand demccratic valueson the Interret The
orgarizaion was foundedin the belief that the Internet® uniquely empowering nature stemsfrom
itsveratility, lack of gatekeepers and decertralizedstructure. CDT hasconsistertly supported
pracical policiesthat preserve these qualitiesby promoting the InterretOsend-to-end arctitecture
and user control. CDT believesthat such policiesadvance the goals of increasdinnovation,
competition, and invegmert in cutting-edge communications networks. The upcoming spectrum
auction offers the FCC a unique opportunity to take action thatwill further all of these objecives

CDT believesthe FCCOgprimary goal for the auction should be to foster additional competitive
choicesin the broadband Internet market. Convergenceisfinally occuring, in large part becawse
senvicesof all kinds Bvoice, video, data D canbe deliveredover the Internet. Devoting spectrum
to broadband therefore hasthe potertial to increase competition acrcss a full range of services In
contrad, devoting spectrum to more specialized services may increase competition only in that
more limited area

Getting the full competitive berefits from new broadband offerings, however, requiresthat such
offerings be opento all kinds of traffi c. If certain applications areblocked or disfavoredby the
network operabr, it undeminesthe versatility thatis the reason for focusing on broadband in the
first place.Moreover, because there simply is not enough spectrum to increase radcally the
number of broadband providers maxmizing the pro-competitive berefit of the auction also
requiresthat atleas some of the spectrum be auctioned with the underganding that the winning
bidder(9 will provide acces on a wholesale bads to multiple retail broadband providers

In short, whatever one may think about conceptslike "Internet neurality" or "openacaess" in the
wireline context, the limitedand high-value spectrum at issue in this auction presns a differert
ca®. The spectrum is a scarce and extraardinarily valuald e public reource. Givenits limited
nature, certain kinds of opemness requiremerts are essential to acheving the maxmum berefit to
the competitive landscape. Objectons to neutrality or openacces rulesthat may arise in the
context of privately constructedlag mile networks simply do not apply to the use of public
spectrum.

In order to foster maximal berefit from the available 700 MHz spectrum, CDT makesthe
following recommerdations to the FCC, asdetailedin Sectons |l -V below:



1. Adopt auction rul esthat will give consumers a new broadband option. The 700 MHz
spectrum auction providesan unprecedented opportunity to increas broadband
competition. The FCC should adopt rulessuch that substartial spectum canbe licersed
to one or more new nationwide wireless broadband Internet providers.

2. Requirethat at least a porti on of the broadband spectrum be operated in a neutral
manner. The neural and non-discriminatory character of the Internethasbeen
fundamertal to its unique ahility to foster economic activity, innovation, free expression,
and democraic participation. The new broacband licersee(§ should be requiredto
maintain that neutral character on a substartial portion of their networks.

3. Requirethat at least a porti on of the broadband spectrum be operated on a
wholesale basis so that it can support multipleretail service providers. Reauiring
broadband licerseqs) to sell non-discriminatory acess to the network on a wholesale
bagswill provide consumerswith a more competitive marketplace for broadband
Interret acces ard hence reduce any risk of OgitekeeperObehavior by a small number of
broadband acces providers

4. Requirethat the broadband licenseqs) abide by the FCCOsbroadband Policy
Statement.! CDT believesthat allowi ng consumersto acces the contert, run the
applications, and connect the devicesof their choice are fundamertal requiremerts for
any broacband Interret network.

These recommerdations arein line with the submissions made by both the Ad Hoc Public Interes
Spectrum Caalition (PISCY and Frontline Wireless.> CDT applauds both groups for adding
provocatve, thoughtful proposals to these proceedngs. The FCC should also be commended for
opening the proposals of both groups for public comment, asthey raise issuesthat are certral to
increasng broadoand competition.

CDT urgesthe FCC, in considering the recommerdations set forth herein and in the PISC and
Frontline proposals, not to give undue weight to speculation about whether such rulescould have
anegativeimpacton auction revernues The primary goal of the auction should not be to

max mize one-time auction reverues but to serve the public interes, increase competition, and
spur new technol ogiesthough efficiert use and availahility of spectum.* CDT believesthat
creatng a versatile broadband spectrum platform in the 700 MHz band would spur innovation
and ecanomic growth, with ongoing berefits that would dwarf any possible short-term advantage
to the U.S. Treasry from alternative approaches

! Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, Policy Statement,
20 FCC Rcd 14986 (2005) (Policy Statement).

2ThePISC proposes, among other things, requiring (pen accessOrules on at least three 10 MHz blocks of
the 700 MHz spectrum to allow competitive entry into the wireless broadband market. The PISC also
suggests establishing a service rule that protects the consumer@ right to use any equipment, content,
application or service on anon-discriminatory basis without interference from the network provider on the
broadband wireless spectrum. Ad Hoc Public Interest Spectrum Coalition Apr. 5 Ex Parte in PS Docket No.
06-229, WT Docket Nos. 06-150, 05-211, 96-86.

® Frontline Wireless proposes, among other things, that asingle national wireless licensee operate a national
wholesale broadband network using 10 MHz of spectrum. The licensee would be required to provide non-
discriminatory access to all legal content, applications, and devices, and to operate under (pen accessO
rules. Frontline Mar. 26 Ex Partein WT Docket Nos. 06-150 and 06-169 and PS Docket No. 06-229.

YSe47USC. o 309())(3), the section of the Balanced Budget Act of 2007 that outlines the goals for the
Upper 700 MHz spectrum auction.



II. FCC Should Adopt Auction Rulesto Allow for a New Broadband Option

CDT encouragesthe Commission to create auction rules that will allow for aslarge a swath as
possible of the 700 MHz spectrum to be allocated for the use of broadband Internet services Both
Frontline Wireless ard the PISC propose using the 700 MHz spectrum to provide nationwide
broadband Internet. The Frontline Wireless proposal suggeds auctioning 10 MHz of spectum to
asingle wireless wholesaler, with arequiremert that binds the licerseeto build out its network to
75% of the U.S. population within four years ard to 98% within tenyears® The PISC proposal
urgesthe Commission to allow new entrants to creat national footprints, and suggegs setting
adde atlead three 10 MHz blocks (perhaps with differert licerseeg under conditions allowing
use for reddential broadbard.® Although these proposals differ, CDT endorsestheir gereral
vision of dewvoting spectrum to broadband.

Over adecadce ago, Congress passedthe Telecanmunications Act, directing the FCC to
encourage the depoymert of broadband servicesto all Americars. In 2004, Presdent Bush
amouncedhis desre to seebroacbard Interretin Oeery cornerOof the United States’
Unfortunately, a variety of studiesindicat that U.S. progress on broadband hasbeenslower than
in mary other countries Whenthe Organization for Economic Cooperaion and Developmert
(OECD) first begancadllecing statisticson broadband uptake six yearsag, the United States
rarkedfourth among 30 nations.® We now rark 15", down from 12" just ayearag.’ Statistics
cdlectedby the Interrmational Telecanmunicatons Union show the United Statesat a similarly
low rarking. Extrapolating from FCC and cersus data, atleag half of all households acress the
nation arestill without a broadband connection.™

Most consumerswho do have broacband have avery limited choice of providers receiving
broadband service from either their cabe or telephone company. Indeed, the FCCOsnost recert

® See Frontline Mar. 26 Ex Parte in WT Docket Nos. 06-150 and 06-169 and PS Docket No. 06-229 at 7.

® See Ad Hoc Public Interest Spectrum Coadlition Apr. 3 Ex Parte in PS Docket No. 06-229, WT Docket
Nos. 06-150, 05-211, 96-86 at 24; See Ad Hoc Public Interest Spectrum Coalition Apr. 5 Ex Partein PS
Docket No. 06-229, WT Docket Nos. 06-150, 05-211, 96-86 at 7 and 10.

" @President Bush: High Tech Improving Economy, Health Care, Education,ORemarks by the President on
Innovation, (Jun. 2004) http://www.whitehouse.gov/news/rel eases/2004/06/20040624-7.html.

8 Organization for Economic Cooperation and Development (OECD), GDECD Broadband Statistics to
December 2006,0(Apr. 2007)
http://www.oecd.org/document/7/0,2340,en_2649 37441 38446855 1 1 1 37441,00.html.

° | bid.

10 5ee Ben Scott, GCommunications, Broadband and Competitiveness: How Does the U.S. Measure Up?,0
Testimony before the U.S. Senate Committee on Commerce, Science and Transportation (Apr. 2007),
http://commerce.senate.gov/public/_filessUPDATEDTESTIMONY ScottCommerceT estimony424.pdf. The
most recent FCC study of high-speed Internet access found 50,262,193 residential broadband lines capable
of at least 200 kbps in at |east one direction. See Federal Communications Commission, (High-Speed
Services for Internet Access as of June 30, 2006,0(Jan. 2007). U.S. Census data from March 2006
estimated that there were approximately 114,384,000 households in the United States at that time. See
America@ Families and Living Arrangements: 2006, Table H1, U.S. Census Bureau, (Mar. 2007)
http://www.census.gov/population/socdemo/hh-fam/cps2006/tabH1-all.xIs. Assuming one high-speed line
per household, thisyields the calculation that at least half of all households do not have broadband
connections.




survey revealedthatin 37% of ZIP codes consumershave only one of these choices, or neither.'
Thisnumberis a conservative esimate since the FCC studiesareconducted such thata ZIP code
is consideredto be served by a broadband provider even if only asingleresdert in the ZIP code
hasaccess through that provider, and since the FCCOshreshold speedfor OtoadbandOis low by
todayOstandards.™ The actual percertage of households without a true choice of broacband
providersis probaldy much higher.

Spurring competition by allocaing atleag a portion of the 700 MHz spectrum for broadband will
ersure the most versatile use of the band. The broadband Internetis anextremely flexible
platform that cansupport all kinds of services including somethat have yetto beimagned In
the wireline context, broadband hasbeenused asavehicle for vigorous competition amang
providersof mary typesof applicatons thatdid not even exist afew yearsago. With the limited
amaunt of spectrum available, devoting asmuch aspossible to the broadband Internet will

max mize competitive berefits acrcss a wide array of services rather thanregricting those
berefits to a specializedservice or applicaion.

For all of these reasons, the FCC should seizethe unique opportunity thatthe 700 MHz auction
preserts by requiring that adequate spectrum be auctionedfor the developmert of a wireless
broadband platform that canprovide a real competitive altermative to wireline broacbard
offerings. CDT doesnot today express an opinion on the precise amount of spectrum this will
require, but urgesthe FCC to keepin mind that wireline broadoand Internet providerswill be
increasng their capacity over time and wireless licersee(9 will needsuffi cient bandwidth to offer
aviable competitive choice.

[Il. FCC Should Include Neutrality Requirements for Broadband Licenseg(s)

The FCC should require neutral, nondiscriminatory treamert of traffic on aslarge a portion of
the broadband spectrum aspossible. Estaldishing a neural wireless broadband network will be
the beg way to ensure that a multitude of innovative servicescanfl ourish using the newly
available spectrum.

Historically, Internet users have erjoyedthe openand roughly equal nature of communicatons on
the Internet, without gatekeepersto filter or favor particular content and applicatons. This open
and neural character hasallowedthe Internet to become a vibrart platform for new kinds of
speechand meda. For example, the explosion of blogging and other forms of political expression
bincluding creatve, innovative, and sometimescontroverdal videcs and multimeda
presertations Bhave had atremerdous impacton political and social discourse.

The InterretDopemess hasalso ledto anagounding arrayof innovative tectnologiesand
applications, including the World Wide Web, instant messaging, Web-based email, secure online

! Federal Communications Commission, CHigh-Speed Services for Internet Access as of June 30, 2006,0
(Jan. 2007).

12 The FCC standard for residential broadband is 200 kbps downstream, with no minimum upstream speed.
Y et the FCC@ own data show that nearly half of al U.S. high-speed lines are capable of at least 200 kbps
upstream and over 2.5 Mbpsin at least one direction. Ibid. The OECD surveyed severa U.S. broadband
providersin 2005, showing DSL speeds of 3 Mbps downstream and 384 kbps upstream and cable speeds of
4 to 6 Mbps downstream and 768 kbps upstream. Of the 30 countries in the survey, nearly half had typical
broadband service providers offering higher speeds than the United States. See Organization for Economic
Cooperation and Development (OECD), Multiple Play: Pricing and Policy Trends,O(Apr. 2006)
http://www.oecd.org/dataoecd/47/32/36546318.pdf .




trarmsacions, and VolP, all of which weredevelopedby single individuals or small orgarizations.
Other thanto obtain anInternet connection, the creators of thes and other new online
techhologieshave not hadto seekpemission or make deak with any network operator in order to
make their contert and servicesavailabe online.

Asthe FCCiswell aware, thereis amaijor policy debate underway about whether new regulatory
requiremerts are warrarted to preserve these core elements of the InternetOsharacer. But
whatever view one takesof thatissuein the wireline or existing mobile wireless markets, the 700
MHz spectum isanertirely diff erert policy environmert. The spectum providesa cleanslate
where no private ertity hasany ertrenched business plans or invegmert-backed expecations.
Nor istherea serious argumert that discrimination is somehow necesary to maximize
depoymert of new cayecity. Build-out requirements could ersure that the limited amount of
available spectrum is used Dand beyond that, the argumert from the wireline context that
neurality rulescould deter the creation of additional cgpacity through the laying of additional
wiressimply doesnot apply. With aneurality requiremert for the auction, bidderswould know
all the rulesand expectations and would craft business plans based on neutrality before the
auction begns.

Frontline Wireless appearsto be one such potertial bidder, and we expect that otherswould step
forwardaswell. Frontline hasproposed a servicerule that would prohibit the E Block licersee
from Olbocking usersfrom accesing | P services(including voice serviceg or contert provided by
unaffiliated parties or otherwise engagng in unrea®nabl e discrimination against such servicesor
contert, except with the consert of the user or asrequired by law.3® At the sametime, Frontline
believesthatit hascrafteda viabe business model for operaion in the 700 MHz band ard is
alread) raising verture cagtal to help launchits bid.**

The PISC recanmernds a principle similar to that of Frontline thatwould require licersee(9 to
erable Qary customerto reach any website, post any informaton, provide ary service, acess or
provide any applicaion, without degradation, prioritization, or interference by the network
operaor.3” CDT believeseither proposal could provide aframework for maintaining neutrality
on the new wireless broadband offering.

In short, by edalishing appropriate auction rules the FCC cantake animportart steptowards
ersuring that neural, gereral purpose Interret connecfivity remans widely available asa
marketplace option. The 700 MHz auction offers anopportunity to promote this crucial goal in a
context that presents signifi cartly fewer competing argumerts thanthe Internet neurality debate
gereraly.

V. FCC Should Include Requirements for Wholesale Accessto Spectrum

CDT believesthe Commission should require that atleag some of the broadband wireless
spectrum be operated on awholesale bass, with acces availade for purchase by ary retail ISP
thatis intereged This would be a vital steptowards achieving the FCCOgoal of maximizing
competition in the broadoand market

13 See Frontline Mar. 6 Comments in WT Docket No. 06-150 at 18.

% Erontline Wireless, Csupport from High Tech Heavyweights Strengthens Frontline Business Plan for
Public Safety, Open Access,O(Apr. 2007) http://frontlinewire ess.com/file/press040907.pdf.

1> See supra note 6.




With the limited spectrum availabein the 700 MHz band, it is unlikely thatthe band will support
asizade number of nationwide broadband licersees Thus, the beg way to substartially increag
usersCchoice for broadband providersisto allow multiple retail |SPsto pay for acess to the
licerseespectrum. Because the spectrum is not currertly ownedby ary private ertity, mary
complexitiesof prior OpenaacesOdebatesin the wireline world do not facior into the
determination of the spectum auction rules

CDT believesthat openacess regmescanbe ecanomically viakble. Critics might argue
otherwise. However, atleas one potertial bidder B Frontline Wireless Bhascraftedwhat it
believesto be a workabl e business planbased on open acces. FrontlineOgroposal recommerds
that the E Block licersee be requiredto act as a pure wholesaler ** We expectthat if these were
the termsfor obtaining valuable 700 MHz spectrum, other bidderswould develop suitake
business plans aswell. The PISC proposal also erdorses wholesaling, requiring diff erert amaunts
of spectrum to be governed by openacces rulesdepending on whetherthe licersed(s) are
incumberts or not.’

CDT supports ary configuration that would provide for a substartial portion of spectrum to
operat under anopenacess regme. The openacess wholesale model will only work if thereis
suffi cient spectrum for the wholesaler to support service by severalISPsconcurrertly; otherwise,
thefirst ISP would use up most of the availab e spectrum and additional competitors would be
foreclosed, much asif the openacces regimewerenot in place.The Commission should thus
amly thisrequirement on alarge enough portion of spectrum to support multiple ISPsserving at
speeds that will be competitive with incumbent wireline broadoarnd carriersin the future.

V. FCC Should Require Broadband Licensee(s) To Comply With Policy Statement

With the creation of any new nationwide broadband Internet operator, it isimperative thatthe
operabr be requiredto akide by the principlesoutlinedin the FCCOsroadband Pdicy Statemert.
The principlesstate, among other things, that consumers areentitledto acces the contert, run the
applicatons, and connect the devicesof their choice, within the bounds of the law and without
harming the network. These requiremerts canhelp creae a framework where innovation on all
parts of the network cantruly flourish, and whereconsumerscanmax mizetheir Internet
experiences

None of the currert licersed mobile wireless operators abide by the FCCO$dicy Statement
eachone blocks certain devices, applicaions, and servicesfrom being usedon its network.™® By
making compliance with the Pdicy Statemert arequiremert for the 700 MHz broadbard
licersee(9, the FCC will be creaing the only nationwide, licersed wireless network that gives
consumersfreedom to choose the contert, applicaions, and devicesthey wish to use on the
network.

While neither the Frontline Wireless proposal nor the PISC proposal mertions achererceto the
Pdicy Statemert directy, both proposals aresupportive of the ideasembodied by the statemertOs

16 See Frontline Mar. 6 Comments in WT Docket No. 06-150 at 18-19.

7 see Ad Hoc Public Interest Spectrum Coadlition Apr. 5 Ex Parte in PS Docket No. 06-229, WT Docket
Nos. 06-150, 05-211, 96-86 at Appendix.

185ee Tim Wu, Wireless Net Neutrality: Cellular Carterfone on Mobile Networks, (Feb. 2007)
http://papers.ssrn.com/sol 3/papers.cfm?abstract id=962027.




principles particularly asthey relate to device connectons. The PISCOsuleswould recuire
broadbard licerseesto allow Cary customer to atachany compatible deviceto ary wireles
broadband network in the 700 MHz band using standard and non-proprietary interfaces subject
only to minimal ©d-no-ham&requiremerts.3° The Frontline Wireless proposal would likewise
impose a rule recuiring the E Block licerseeto Odlow usersto attachany device (or multiple
deviceg to the network, subjectto security requiremerts and compliance with published network
interfacespecifi cations.3° CDT is supportive of both of these approaches

Requiring compliance with the Pdicy Statemert is not arepacemert for a neurality requiremert.
The Pdicy Statemert lacks a non-discrimination principle, leaving the door openfor network
operabrs to favor particular content and services? The combination of the Pdicy Statemert
principleswith a neurality rule will ensure that the new wireless broadband spectrum will
support the Internet asa platform for freespeechand innovation.

V1. Conclusion

The 700 MHz spectrum auction preserts a pivotal moment for the FCC to give full meaning to
the national policy goal of depoying robust broadoarnd servicesto all Americars. The FCC has
the opportunity to creat the conditions for a new, nationwide broadband Internet offering to
reachthe homesof millions of consumers This will require the FCC to licerse a substartial
portion of spectrum under neurality and openacces rules and in compliance with the broadband
Pdicy Statement. Seizing this opportunity to promote a neutral wireless broadoand option would
also have the impact of increasng competition across the broad range of servicesthat broadband
supports. The long-term economic and public intereg benefits of this approacharesimply too
importart to disregard.

The FCC hasbefore it the proposals of the PISC and Frontline Wireless, both of which set out
concrete ideasfor promoting competitive broadband Internet services Whether the Commission
pursueseither of these proposals, combineselemerts of each or devisesanother way to reachthe
sameends, CDT urgesthe FCC to seize the opportunity thatthe 700 MHz auction presertsto
help our nation realize the full potertial of the broadband Interret

9 gee supra note 10.
2 gee Frontline Mar. 6 Comments in WT Docket No. 06-150 at 17-18.

2L The FCC has separately invited public comment on whether it should incorporate into the Policy
Statement a new principle of non-discrimination. See Notice of Inquiry In the Matter of Broadband
Industry Practices, WC Docket No. 07-52. CDT plans to express its views on that question in that
proceeding. But as discussed above, neutrality rulesfor the 700 MHz spectrum should not be dependent on
the resolution of broader questionsin the Internet neutrality debate.



