IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

CENTER FOR NATI ONAL SECURI TY STUD ES, )
et al., )
)
Plaintiffs, )
)
V. ) Gvil Action
) No. 01-2500
DEPARTMENT OF JUSTI CE, )
) Judge Kessl er
Def endant . )
)

DECLARATION OF DAVID L. SOBEL

I, DAVID L. SOBEL, hereby depose and state:

1. | amco-counsel to the plaintiffs in the above-
captioned action.

2. | have reviewed the Declaration of Janmes S. Reynol ds
(“Reynol ds Decl.”), proffered by defendant in support of its
notion for summary judgnent. Wth respect to those portions
of M. Reynold s declaration that address defendant’s
contention that disclosure of the information plaintiffs seek
would, inter alia, interfere with investigative activities,

i nvade personal privacy, and endanger the safety of
individuals, plaintiffs’ counsel are currently unable to
present certain facts material to plaintiffs’ opposition to
def endant’ s noti on.

3. Based upon experience | have gai ned through
litigating Freedom of Information Act cases during the past

20 years, | believe that these material facts may only be



obt ai ned through di scovery, as they are in the exclusive
possessi on of defendant.

4. There are credible indications that, contrary to
def endant’ s vague assertions, the governnent itself has
determ ned that nost of the detainees are not connected to
terrorism | base this conclusion upon the foll ow ng
factors:

a) In support of its notion for summary judgnent,
def endant has presented only broad and general assertions
that purport to apply to the various circunstances of
hundreds of detained individuals. There is no solid
i nformati on provided fromwhich plaintiffs or the court can
determ ne the applicability or validity of defendant’s clains
to the requested information. In fact, only one paragraph of
def endant’ s supporting declaration contains | anguage maki ng
any connection between the harns posited by defendant and the
requested information: “in the course of questioning [the
i ndi vi dual s detained], |aw enforcenent agents determ ned,
often fromthe subjects thenselves, that they were in

violation of federal immgration |aws, and, in sone instances

al so determned that they had Iinks to other facets of the
investigation.” Reynolds Decl. T 10 (enphasis added).

b) M. Reynolds proceeds to recite a litany of
potential harns, using the assertion that “some” detai nees
have “links” to “facets of the investigation” to justify

wi t hhol ding information relating to each of the 725 I NS



detai nees. Significantly, M. Reynol ds does not assert that

each of the detai nees -- and forner detainees -- about whom
basic information is being wthheld has been “linked” to
anyt hi ng.

c) In contrast to M. Reynol ds’ vague assertion
that “some” detai nees may have unspecified “links” to sone
“other facets” of the government’s investigations, there are
(as set forth below) credible indications that, in fact, the
government has determ ned that hundreds of the detainees are
not in any way connected to terrorism

d) Defendant’s own subm ssion appears to contradict
M. Reynold s assertion. The 118-page |list of INS detainees
subm tted by defendant in support of its sunmary judgnent
notion (Exhibit 6) is divided into two segnents: a 58-page
segment with 381 names captioned “INS Special Interest List,”
and a 60-page segnment with 344 nanmes, wi th each page bearing
the I egend “I NACTI VE CASES” in |arge type. The apparent
nmeani ng of that legend is that these 344 individuals are no
| onger of “special interest.”

e) It is public know edge that hundreds of the
individuals listed in defendant’s Exhibit 6 have now been
rel eased fromcustody. Brooke A Masters and Patricia Davis,

Moussaoui Has Va. Hearing, Washington Post, Decenber 20, 2001,

page A32 (“yesterday, the Justice Departnment announced that 460
peopl e are currently in federal custody on inmgration

charges”). At a recent public forum a Justice Departnent



spokesman stated that there were only 160 post-Septenber 11 INS
detainees still in custody. Declaration of Elizabeth S
Wstfall. |If the governnment has concl uded that nost of those
initially detained no | onger need to be in custody, it appears
that those individuals are no | onger even suspected of being
involved in terrorist activity.

f) There are other credible indications that nost of
the detainees are not, in fact, even suspected of terrorist
activity, believed to have knowl edge of terrorist activity, or
of any continuing interest to the governnent’s ongoi ng post-
Sept enber 11 investigation. The Los Angeles Tinmes reported that
“[o]fficials have said that, of the 700, only a few have |inks
to the terrorisminvestigation. The vast najority were swept up
on immgration violations or state and | ocal charges.” R chard

A. Serrano, Many Held in Terror Probe Report Ri ghts Bei ng

Violated, Los Angeles Tinmes, CQctober 15, 2001, page Al.

g) The “USA PATRI OI” Act of 2001 provides that a non-
citizen may be detai ned when the Attorney Ceneral certifies that
he has “reasonabl e grounds to believe” that the non-citizen is
“engaged in any ... activity that endangers the nati onal
security of the United States.” Pub. L. 107-56, § 412, 115
Stat. 272, 351 (Cctober 26, 2001) (to be codified at 8 U S.C. §
1226a). M. Reynol ds’ declaration does not address the nunber
of detai nees who have -- or, nore inportantly, have not -- been

so certified under the Act.



5. There are credible indications that defendant’s
subm ssion in support of its summary judgnment notion is
i naccurate and inconplete. | base this conclusion upon the
foll owi ng factors:
a) On Novenber 5, 2001, the Departnent announced that
1, 182 peopl e had been detai ned since Septenber 11. See Dan
Eggen and Susan Schm dt, Count on Rel eased Detainees is Hard to

Pin Down, The Washi ngton Post, Novenber 6, 2001, page A1l0.
However, in its FO A response, defendant lists only 725 INS
det ai nees and states that 117 detai nees are being held on
federal crimnal charges and sone nunber on material wtness

warrants; the Justice Departnent has stated that the latter is a

“small nunber.” Neil A Lewis, A Nation Chall enged: The

Det ai nees, New York Tines, Cctober 30, 2001, page Bl
Accordingly, the governnent's response at a mninumfails to
account for nore than 300 individual s who have been det ai ned.

b) Defendant’s |ist of detainees who have been charged
with federal crimes (Exhibit 5 to defendant’s notion) contains
the names of 92 individuals. However, on Novenber 27, 2001
Attorney General Ashcroft naned 93 crimnal defendants who were
said to be part of the post-Septenber 11 investigation. Dan
Eggen, Many Held on Tenuous Ties to Sept. 11; Ashcroft Nanmes 93

Def endant s, Washi ngton Post, Novenber 29, 2001, page Al8.

Moreover, M. Reynolds states that “[t] he second category of

det ai nees consists of 117 individuals who have been held on

federal crimnal charges.” Reynolds Decl. 27 (enphasis



added). Thus, 25 individuals appear to have been omtted
al together fromdefendant’s |ist.

c) There appears to be an unspecified nunber of
federal crimnal defendants whose cases are under seal. M.
Reynol ds states, in passing, that “for those persons being held
on federal crimnal charges whose cases are not under seal, DQJ
has al ready di sclosed [certain information] to plaintiffs.”
Reynol ds Decl. 1 8. M. Reynolds says nothing further about
cases that are under seal (these are not the sealed “materi al
Wi t ness” cases discussed by M. Reynolds at Y 31-36 of his
decl aration), and no information has been released as to them --
not even the nunber. However, government officials have stated
that there were el even such defendants as of |ate Novenber, and

there may well be nore by now. Dan Eggen, Many Held on Tenuous

Ties to Sept. 11; Ashcroft Nanes 93 Defendants, Washi ngton Post,

Novenber 29, 2001, page AlS8.

d) M. Reynolds states that defendant has previously
rel eased to the public the identity of the federal judicial
district in which “the conplaint or indictrment was filed”
agai nst each crimnally charged defendant. Reynolds Decl. { 8.
H s assertion is only partially true. That category of
i nformation was rel eased on Novenber 27, 2001, in connection
Wi th the release of information about the 93 defendants then
di scl osed. But there are 10 detainees listed in defendant’s
Exhibit 5 who were not named on Novenber 27, and as to themthe

district in which they are charged has not been disclosed. And,



as noted in  5(a), supra, there appear to be 25 charged
individuals as to whomno information -- including district in
whi ch charged -- has been provided.

e) On defendant’s list of INS detainees (Exhibit 6 to
defendant’ s notion), eleven individuals are shown as bei ng
charged under federal crimnal law (Title 18 U S. Code) rather
than under provisions of the Immgration Act. Because of the
absence of nanes, it is inpossible for plaintiffs to ascertain
whet her any of those individuals are also listed in Exhibit 5
(the crimnally-charged detai nees). However, it appears certain
that at |east six of those eleven individuals do not appear in
Exhi bit 5, because the charges (or conbinati on of charges) shown
agai nst themon Exhibit 6 do not appear on Exhibit 5.

6. In order to resolve the discrepancies set forth
above, plaintiffs nust obtain relevant facts through
di scovery. Plaintiffs require discovery, inter alia to
clarify the apparent inconpleteness and inconsistency of
defendant’ s di scl osures; to ascertain the nunber of detainees
who have been rel eased from custody and/ or approved for
vol untary departure under the immgration |aws; to ascertain
t he nunber of detainees who have been certified or not
certified under the USA PATRI OT Act; and to determ ne the
significance of a detainee being placed on the “INACTI VE

|ist.



7. The information at issue in this case concerns
matters that raise questions relating to potenti al
governmental inpropriety. | base this conclusion upon the
foll owi ng factors:

a) In granting plaintiffs’ requests for expedited
processing of their FO A requests, defendant conceded t hat
this is “(a) matter of w despread and exceptional nedia
interest in which there exist possible questions about the
government’s integrity which affect public confidence.”
Exhibit B to Declaration of Melanie Ann Pustay (attached to
Def endant’s Motion for Summary Judgnment as Exhibit 4).

b) Review of the Iist of INS detainees attached to
def endant’ s summary judgnent notion indicates that, as the
Washi ngt on Post has reported, “[s]cores of immgrants
detained after the Sept. 11 terror attacks were jailed for
weeks before they were charged with inmgration violations,”
including at | east one who was held for 66 days with no

charge pendi ng against him Dan Eggen, Delays Gted In

Char gi ng Det ai nees, Washi ngton Post, January 15, 2002, page

Al.
c) Although M. Reynol ds asserts that “[n]o one has

been denied their right to talk to an attorney,” Reynol ds
Decl. § 21, there have been credible reports about the severe
obstacl es that the governnment has placed in the way of
det ai nees seeking to contact |egal counsel. Testinony of

CGerald H CGoldstein, Esq., before the Commttee on the



Judiciary of the United States Senate, Decenber 4, 2001

Testi nmony of M chael Boyle, Esq., before the Commttee on the
Judiciary of the United States Senate, Decenber 4, 2001. See
also Lois Romano & David S. Fallis, Questions Swirl Around

Men Held in Terror Probe, Washington Post, Cctober 15, 2001,

page Al (quoting “senior federal |aw enforcenent officia
involved in the investigation” as saying that some detai nees
are “held for a week or longer without |egal representation
or permssion to contact fam |y nenbers”).

d) There have been credi bl e reports about detai nees
bei ng refused or hindered in exercising their undoubted | egal
right to contact consular officials fromtheir country of
citizenship. For exanple, the Canadi an governnent recently
sent a fornmal diplomatic note to the U S. State Departnent,
protesting the treatnment of a Canadian citizen who
“di sappeared” on Septenber 20 and whose detention in federal
custody was not disclosed for nearly three nonths, despite
inquiries by Canadi an authorities. Barbara Crossette,

D plomats Protest Lack of Information, New York Tines,

Decenber 20, 2001, page BS5.

e) There have been credi bl e reports about detai nees
bei ng abused or treated inproperly while in federal custody.
For exanpl e, some detainees are reported to have been left in
the cold wi thout blankets “apparently to weaken their
resi stance,” or to have been housed with convicted crimnals.

O hers have reportedly been kept blindfol ded during



questioning or confined without a mattress, bl anket or
drinking cup. At l|least one fenal e detai nee was guarded by
mal e guards 24 hours a day, even while bathing. I1d.; see
also Testinony of Ali Al -Maqtari before the Commttee on the
Judiciary of the United States Senate, Decenber 4, 2001

R chard A. Serrano, Many Held in Terror Probe Report Rights

Bei ng Abused, Los Angel es Tines, Cctober 15, 2001.

8. Plaintiffs require discovery into the treatnent of
det ai nees, as such facts are relevant to the show ng of
potential governnent m sconduct, which is in turn relevant to
this Court’s review of the defendant’s declarations. See

Rugi ero v. Departnent of Justice, 257 F.3d 534, 546 (6th Gr.

2001) .

9. Plaintiffs' discovery will seek only information
material to their opposition to defendant's notion for
summary judgnent, and will not seek disclosure of the very
informati on they sought in their original FOA requests or in
this litigation.

10. The published reports and congressional testinony

upon which plaintiffs rely are attached hereto.

Under penalty of perjury, | hereby affirmthat the

foregoing is true and correct to the best of ny know edge and

bel i ef .
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DATE DAVI D L. SOBEL
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