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Domestic spying must follow law; Bush chose to bypass procedures 
 
By BILL DELAHUNT and MARK AGRAST 
 
After the Sept. 11 attacks, President Bush asked Congress for enhanced authority to 
conduct covert surveillance of American citizens. Congress lost no time in giving it to 
him. Within one month it had enacted the USA Patriot Act, which among other things 
amended the Foreign Intelligence Surveillance Act (FISA) to make it easier for the FBI to 
obtain court orders for electronic surveillance in intelligence and terrorism investigations. 
 
Now we know that while we and our Judiciary Committee colleagues were negotiating 
this legislation with the administration, President Bush was signing a secret executive 
order to circumvent it. As has now been acknowledged, that executive order, issued 
shortly after Sept. 11 and renewed some 30 times since, authorized the National Security 
Agency for the first time ever to conduct electronic surveillance of the international 
communications of hundreds - if not thousands - of Americans without any court review.  
 
The White House claims it needed to circumvent the surveillance statute so it could 
respond ``with speed and agility'' to terrorist threats. Yet urgency was the very reason for 
the enactment of FISA. It created streamlined procedures that enable the FBI to move 
swiftly and decisively. It created a special court that acts promptly on the government's 
requests - aided by secret proceedings in which there is nobody present to oppose the 
issuance of the order. And out of tens of thousands of government requests it has received 
over the past 27 years, the FISA court has denied only a handful. 
 
What if the government doesn't have time to get a warrant? FISA allows the attorney 
general to order surveillance on his own authority, and to seek approval afterward. In 
fact, the Patriot Act extended from 24 to 72 hours the time the FBI can continue 
surveillance before getting a warrant. 
 
But at no time during congressional consideration of the Patriot Act - and at no time since 
- has the president asked for the authority to dispense with the warrant requirement 
altogether. When asked about this at his press conference last Tuesday, Attorney General 
Alberto Gonzales actually said that the White House had consulted with some members 
of Congress about seeking the authority but was advised that Congress was unlikely to go 
along. 
 
What this suggests is that the reason Congress was unlikely to go along is that the 
executive order bypassing FISA had less to do with ``speed and agility'' than with the 



administration's desire to engage in vast trawling expeditions that would not pass muster 
with the FISA court - even under the relatively undemanding burden of proof the 
government must meet in FISA cases. 
 
So rather than ask Congress to consider changes to the FISA procedures, they decided to 
break the law. Had it not been for the work of some intrepid reporters who broke the 
story, we might never have known. 
 
Once the story broke, the administration had to scramble to explain under what authority 
the president had acted. But these justifications will do little to quell public outrage, or to 
restore the checks and balances that are so essential to our system of government. 
 
Congress must undertake a thorough inquiry to ensure that the right lessons are learned 
from this episode; that those who have abused their authority are held to account; and that 
fundamental policy changes are undertaken, not under cover of darkness, but with serious 
consultation and democratic debate. 
 
U.S. Rep. Bill Delahunt, who represents the South Shore, and the Cape and Islands, is a 
member of the House Judiciary Committee. Mark Agrast, a senior fellow at the Center 
for American Progress, was counsel and legislative director to Delahunt from 1997 to 
2003. 
 
 


